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THE CASE OP THE APPAM 

On July 29, 1916, the United States District Court for the Eastern Dis- 
trict of Virginia entered a decree to restore to the British claimants the 
steamer Appam, formerly an English merchant vessel, captured by the 
German cruiser Moewe upon the high seas and sent into Newport News 
to be laid up pending the war between Great Britain and Germany. In 
a very elaborate opinion, the court held that the Appam had no right 
under international law or the treaty with Prussia of May 1, 1828, to 
use an American port as an asylum; that it did not have a right under 
the circumstances to enter an American port at all; that by so doing it 
violated the neutrality of the United States, and was therefore, with the 
proceeds of the cargo, to be restored, according to the American practice, 
to the British owners at the date of capture. The case is a very interest- 
ing one from the standpoint of international law, and by reason of its 
importance, it is to be appealed to the Supreme Court of the United 
States in order that, as far as the United States is concerned, a definite 
decision may be reached upon the points of law involved. The facts of 
the case and the reasoning of the District Court will, however, be set 
forth at this time and in this place. 

Judge Waddill tells us that the facts were not disputed, and from 
his statement of them it appears that on January 15, 1916, the British 
steamship Appam was captured by the German cruiser Moewe in latitude 
33.19 N. longitude 14.24 W. It also appears that "at the time of cap- 
ture, the Appam was approximately distant 1,590 miles from Emden, 
the nearest German port, and from the nearest available port, namely, 
Punchello, in the Madeiras, 130 miles; from Liverpool, 1,450 miles, 
and from Hampton Roads, 3,051 miles." 

One Berg, a lieutenant in the German Navy, was placed on board 
the Appam as prize master, with instructions from his superior officer 
of the capturing vessel, the Moewe, to "take her to the nearest American 
port and there to lay her up." This he did. The Appam under his charge 
arrived at Newport News, Virginia, on February 1, 1916, and Lieutenant 
Berg duly notified the collector of the port of his arrival. 
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The German Government claimed that the Appam was a prize; that 
under Article 19 of the treaty of 1799 between Prussia and the United 
States, carried over into the treaty of 1828 by Article 12 thereof, the 
vessel might remain as long as it pleased in American waters, and the 
German Government finally requested that the vessel be treated as a 
German public ship and interned during the duration of the war between 
Great Britain and Germany. 

The British Government, on the contrary, maintained that if the 
Appam were to be treated as a prize, it did not have the right under the 
treaty between Prussia and the United States, nor under international 
law, to make of the United States an asylum, and that she should be 
restored to her owners and the prize crew interned. 

Before the Department of State had determined the status of the 
Appam, and its right to enter and remain in American ports either 
under the Prussian treaty or the general principles of international law, 
the British and African Steam Navigation Company, Ltd., the English 
owners of the Appam at the time of its capture, libelled it in the United 
States District Court for the Eastern District of Virginia in order to 
recover possession of the vessel and its cargo. The court assumed 
jurisdiction of the libel. The case was carefully argued by counsel 
for the British owners and the German Government, and on July 29, 
1916, the court decided that 

The manner of bringing the Appam into the waters of the United States, 
as well as her presence in those waters, constitutes a violation of the 
neutrality of the United States; that she came in without bidding or 
permission; that she is here in violation of law; that she is unable to 
leave for lack of a crew, which she cannot provide or augment without 
further violation of neutrality; that in her present condition, she is 
without lawful right to be and remain in these waters; that she, as be- 
tween her captors and owners, to all practical intents and purposes, 
must be treated as abandoned, and stranded upon our shores; and that 
her owners are entitled to restitution of their property, which this court 
should award, irrespective of the prize court proceedings of the court 
of the Imperial Government of the German Empire; and it will be so 
ordered. 

Let us consider the first question as to the right of the Appam, either 
under the treaty with Prussia or general international law, to enter an 
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American port and to use it as an asylum during the continuance of 
the war. 

Great stress was laid by the German Government upon the fact that 
the captor of the Appam had the right to send it into American juris- 
diction under the treaty with Prussia. In the note of the German Am- 
bassador to the Secretary of State, dated February 2, 1916, it is said that: 
"the commanding officer intends, in accordance with Article XIX of 
the Prussian-American treaty of September 10, 1785, to stay in an 
American port until further notice." In the same note he states that 
"the Appam has not been converted into a hostile cruiser, is not armed, 
and has made no prize under Mr. Berg's command." The claim is thus 
two-fold: first, that the Appam had not been converted into a hostile 
cruiser, and was a prize, and secondly that it was, therefore, to be treated 
as a prize, possessing the right of asylum under the treaty between the 
two countries. 

On the 8th of February, the German Embassy delivered to the De- 
partment of State the following telegram from the German Govern- 
ment concerning the Appam case: 

Appam is not an auxiliary cruiser but a prize. Therefore she must 
be dealt with according to Article 19 of Prusso-American treaty of 
1799. Article 21 of Hague Convention concerning neutrality at sea is 
not applicable, as this convention was not ratified by England and is 
therefore not binding in present war according to Article 28. The above- 
mentioned Article 19 authorizes a prize ship to remain in American ports 
as long as she pleases. Neither the ship nor the prize crew can there- 
fore be interned nor can there be question of turning the prize over to 
English. 1 

This telegram is quoted as a short and clear statement of the German 
contention. 

The views of the British Government were, as might be expected, 
radically opposed to those of Germany. In a memorandum to the 
State Department, dated February 4, 1916, the British Government 
denied that the Appam had a right of asylum under the Prusso-American 
treaty, under the Hague Convention concerning the rights and duties 

1 Official text of diplomatic correspondence printed in Special Supplement to this 
Journal for October, 1916. 
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of neutral Powers in naval war (No. 13), under British treatment of 
prizes during the Civil War which met with the approval of the United 
States, or under the practice of the United States; and the British 
Government formally requested the United States to restore the Appam 
to its owners and to intern the crew if the Appam was to be considered 
as a prize. 

In view of the conflicting contentions of Germany and Great Britain, 
and of the importance of the case to the United States, the Department 
of State formulated its own views on the principles involved, and they 
were stated clearly and forcibly by Secretary of State Lansing in his 
note to the German Ambassador, dated March 2, 1916, and in a second 
note dated April 7. Mr. Lansing held that the Prussian treaty did not 
give a right to the captured vessel to enter a port of the United States, 
but to the capturing vessel to be accompanied by its prize, and that as 
the capturing vessel, the Moewe, did not accompany the prize, the case 
of the Appam was not covered by the treaty. The Secretary of State 
called attention to the fact that the treaty contemplated a limited so- 
journ, evidenced by the fact that the capturing vessel was to be allowed 
to take out the prize "to the places expressed in their commissions;" 
that in the present case, Lieutenant Berg was not directed to take the 
vessel to a port of his country, but to the nearest American port, there 
to lay her up; that this was a claim, not to use an American port as a 
port of call, but as an asylum during the course of war. The Secretary 
of State therefore rejected the contention that the Appam fell within 
the terms of the treaty, and stated that it could only enjoy "those privi- 
leges usually granted by maritime nations, including Germany, to prizes 
of war, namely, to enter neutral ports only in case of stress of weather, 
want of fuel and provisions, or necessity of repairs, but to leave as soon 
as the cause of their entry has been removed." In regard to a conten- 
tion of the German Government that a prize might be sequestered in 
a neutral port, pending prize proceedings in a port of the captor, Secre- 
tary Lansing said : 

Your Excellency's Government further contends that Article 19, 
besides being applicable to modern conditions, is not contrary to the 
general rules of international law, and therefore not subject to a re- 
stricting interpretation, and in support of this cites as declaratory of 
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the general rules of international law Article 23 of Hague Convention 
XIII. As indicated by the Imperial Government, the United States 
did not in the case of this convention, and never has, assented to the 
sequestration of prizes in its ports. The ground of this position of the 
United States is that it does not, in the opinion of this Government, 
comport with the obligations of a neutral Power to allow its ports to be 
used either as a place of indefinite refuge for belligerent prizes or as a 
place for their sequestration during the proceedings of prize courts. 
The contention of the Government of the United States in its note of 
March 2 in this case is consistent with this long-established and well- 
known policy of the American Government, in the light of which the 
treaty of 1799 was negotiated and has been enforced and applied. Pro- 
vided the vessel enters an American port accompanied by a German 
naval vessel, Article 19 contemplates in the view of this government 
merely temporary sojourn of the prize in an American port and not its 
sequestration there pending the decision of a prize court. 2 

In view of the conflicting claims of Germany and Great Britain, 
and of the importance to the United States of the questions involved 
in the Appam case, it is advisable to consider somewhat in detail the 
points raised in the diplomatic correspondence of the three governments 
and to state the holding of the court upon them. 

In the first place, it will be noted that the three governments regard 
the treaty between Prussia and the United States as in some way af- 
fecting the status and the rights of the Appam in American waters. 
The treaty in question was the treaty of May 1, 1828, between Prussia 
and the United States, Article 12 of which revives certain articles of 
the treaty of July 11, 1799, between the two countries, which was then 
no longer in effect. Article 19 of the treaty of 1799 was, with the ex- 
ception of the last sentence, relating to treaties with Great Britain, 
one of the articles revived by Article 12 of the treaty of 1828, and (with 
the insertion of the original French in certain places, and the omission 
of the excepted sentence) reads as follows: 

The vessels of war, public and private, of both parties, shall carry 
(conduire) freely, wheresoever they please, the vessels and effects taken 
(pm) from their enemies, without being obliged to pay any duties, 
charges, or fees to officers of admiralty, of the customs, or any others; 
nor shall such prizes (prises) be arrested, searched, or put under legal 
process, when they come to and enter the ports of the other party, but 

2 Special Supplement, to this Journal for October, 1916. 
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may freely be carried (conduites) out again at any time by their captors 
(le vaisseau preneur) to the places expressed in their commissions, which 
the commanding officer of such vessel (le dit vaisseau) shall be obliged 
to shew. 3 

The Department of State held, and its contention was supported by 
the court, that a proper construction of this article would not allow 
prizes as such to enter American ports, but would permit vessels of war, 
public and private, which had captured a vessel of the enemy, to bring 
it into an American port; that the prize only had the right to enter the 
jurisdiction of the contracting countries when it was conducted by the 
capturing vessel; and that the privilege was a privilege to the vessels of 
war, public and private, of both parties, to enter American ports ac- 
companied by their prizes if any they had; that the enjoyment of the 
hospitality of the port by the prize depended upon the presence of the 
capturing vessel; that the permission to leave an American port was 
a permission to the capturing vessel, not to the prize; and that the 
clearance should be "to the places expressed in their commissions, which 
the commanding officer of such vessel shall be obliged to show." 

Now, the reason for the grant of the right to the capturing vessel, 
and not to the prize, is clear, for neutrals did not wish to have their 
ports made an asylum for prizes which might run in and out at their 
pleasure. They were willing to admit the prize if accompanied by the 
captor, because the captor was in a position to supervise the actions 
of the prize and to prevent it from abusing the hospitality of the port. 
The presence of the captor was therefore an advantage and was deemed 
essential to the enjoyment of the right. But there is not a word in 
the treaty which expressly or impliedly grants the right to deposit, 
as the Secretary of State aptly said, "the spoils of war in an American 
port." The treaty plainly contemplated, as the Secretary of State also 
said, "temporary asylum for vessels of war accompanying prizes while 
en route to the places named in the commander's commission," in- 
dicating that the vessel with its prize might stop on its way to a port 
of the captor, but not that it should stop altogether in American juris- 
diction. 

A survey of the actions of "Citizen" Genet during the early years of 

3 Malloy's Treaties, Vol. 2, p. 1492. 
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the French Revolution, when he happened to be the minister of France 
to the United States, should be proof in itself that the young republic 
was unwilling to have its ports encumbered with prizes and that it would 
not knowingly conclude a treaty, after its experience with France, which 
would allow a foreign country to dump at its pleasure the spoils of war 
in American ports. 

Article 19 of the Prussian treaty was similar to, if not identical with, 
provisions dealing with the same subject in treaties which the United 
States had concluded with other Powers, and they were based upon 
the treaty of commerce and alliance of February 6, 1778, between 
France and the United States. In a letter dated August 28, 1801, from 
President Jefferson to Albert Gallatin, then Secretary of the Treasury, 
Mr. Jefferson, who as Secretary of State had been called upon to inter- 
pret this very provision, said : 

The doctrine as to the admission of prizes, maintained by the Govern- 
ment from the commencement of the war between England, France, 
etc., to this day has been this: The treaties give a right to armed vessels, 
with their prizes, to go where they please (consequently into our ports), 
and that these prizes shall not be detained, seized, nor adjudicated, but 
that the armed vessel may depart as speedily as may be, with her prize, 
to the place of her commission. * * * 4 

Judge Waddill decided in favor of the contention of the United States, 
saying: 

A careful review of the provisions of the Prussian treaty, when read 
in the light of the rulings and interpretation placed upon other contem- 
poraneous treaties, especially Article XVII of the treaty of Amity and 
Commerce with France in 1778, convinces the court that the Secretary 
of State's ruling is correct, and that under the same, prizes can not be 
brought into the waters of the United States for the purpose of laying 
up by a prize master, but can only be brought in by the capturing vessel 
herself, or a war vessel acting as convoy to such prize, and then not for 
an indefinite period, but for the temporary causes recognized by inter- 
national law. 

In the German and British notes, various articles of the Convention 
Concerning the Eights and Duties of Neutral Powers in Naval Warfare, 
adopted by the Second Hague Conference, were referred to, sometimes 

4 Moore, International Law Digest, Vol. VII, p. 935. 
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as not in force and at other times as declaratory of international law. 
It seems therefore advisable to consider this convention. 

In the first place, it was stated by Germany that Great Britain was 
not a party to the convention, and that therefore according to the 
express wording of Article 28 thereof, the convention was not in effect, 
as all of the belligerents were not parties to it. Great Britain did not 
claim to be a contracting party, but stated that Article 21, concerning 
the admission of a prize, was declaratory of international law; and 
Germany, while rejecting the article unfavorable to its views, insisted 
that Article 23, permitting the sequestration of a prize in a neutral port 
pending a decision of a prize court, was declaratory of international 
law and therefore binding upon the United States. Secretary Lansing 
did not discuss the nature and effect of the convention except to mention 
that Article 23 concerning sequestration had been specifically excluded 
by the United States in ratifying the convention. 

It is true, as stated by Germany, that by Article 28 the provisions 
of the convention do not apply except between contracting Powers, 
and then only if all the belligerents are parties to the convention. It 
may be that the United States would not be obliged to apply the con- 
vention in case that all the belligerents were not contracting parties, if 
the articles in question introduced provisions hitherto unknown to in- 
ternational law. But if the provisions in question are declaratory of 
international law, then they bind the relations of neutrals and bel- 
ligerents, irrespective of the language of the convention. In any event, 
it is difficult to see how the failure of one of the belligerents to be a 
contracting party can affect the rights and duties of the United States 
as a neutral Power. It is admitted that a nation can, in the absence of 
an international agreement regulating these matters, admit or refuse to 
admit prizes, and may determine the conditions upon which they are 
admitted or allowed to stay in its ports. The United States therefore 
could determine these matters for itself. It adhered to the convention 
on December 3, 1909, and deposited the act of adherence at The Hague 
in accordance with the requirements of the convention. The convention 
therefore can be considered, as far as the United States is concerned, as 
a declaration of its attitude in the matter of prizes, although other 
Powers may not under Article 28 claim the benefits of the convention. 
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The convention is, by virtue of the advice and consent of the Senate, the 
ratification thereof by the President, and the deposit of the act of ad- 
herence at The Hague, a statute of the United States, whether it is or 
is not, according to Article 28 of the convention, an international treaty. 
However, it is not necessary to argue this point, as the provisions of 
the convention relating to prizes are either declaratory of international 
law, or are in accordance with the practice of the United States, with 
the exception of Article 23, which our Government excluded expressly 
in its acceptance of the convention. 

Articles 21, 22, and 23 of this convention, dealing with the admission 
of prizes, are as follows: 

Article 21. A prize may only be brought into a neutral port on ac- 
count of unseaworthiness, stress of weather, or want of fuel or provi- 
sions. 

It must leave as soon as the circumstances which justified its entry 
are at an end. If it does not, the neutral Power must order it to leave 
at once; should it fail to obey, the neutral Power must employ the means 
at its disposal to release it with its officers and crew and to intern the 
prize crew. 

Article 22. A neutral Power must, similarly, release a prize brought 
into one of its ports under circumstances other than those referred to in 
Article 21. 

Article 23. A neutral Power may allow prizes to enter its ports and 
roadsteads, whether under convoy or not, when they are brought there 
to be sequestered pending the decision of a prize court. It may have 
the prize taken to another of its ports. 

If the prize is convoyed by a war-ship, the prize crew may go on 
board the convoying ship. 

If the prize is not under convoy, the prize crew are left at liberty. 6 

It is the custom of international conferences to appoint a reporter to 
prepare what may be considered an official commentary upon the text 
adopted by the conference, stating the origin and nature, and the sense 
in which the articles of the convention are understood. Professor Louis 
Renault prepared the report upon this convention, and the commentary 
besides being official, has the added value of being the work of the most 

Supplement to this Joxthnal, Vol. 2 (1908), at pp. 210-211; The Hague 
Conventions and Declarations of 1899 and 1907, Carnegie Endowment, 1915, 
pp. 213-214. 
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distinguished of living international lawyers. Speaking of the admis- 
sion of prizes, Mr. Renault says in the report: 

There are different practices with regard to the admittance of prizes 
into neutral ports. In some countries they are excluded, and in others 
they may enter on certain conditions. In the committee some con- 
tended for a prohibition against entry of prizes, while others simply 
classed them with war-ships. The former view prevailed. The rule 
therefore is that in principle the prize can not be brought into a neutral 
port; this includes both the case of a prize that is escorted and that of 
prize manned by a crew placed on board by the captor. The exceptions 
include unseaworthiness, stress of weather, want of provisions or of fuel. 

As soon as the circumstances which justify its entry are at an end, 
the prize must leave. A notification is addressed to it if it does not leave 
of itself, and if it fails to obey, the neutral Power must take measures. 6 

In his comment upon Article 22, Mr.' Renault said: 

The preceding article deals with the case of a prize which has entered 
regularly but which does not leave when it should do so. It is also 
necessary to provide for the case where a prize has been brought in 
irregularly, that is to say, outside of the exceptions provided. 7 

In his comment on Article 23, the same distinguished authority said: 

There is no question of imposing an obligation upon neutral states, 
as they are always free to admit or exclude prizes. The article has for 
its single purpose to enable a neutral to receive and guard a prize with- 
out compromising its neutrality. 8 

In adhering to the convention, the United States accepted Articles 21 
and 22, but specifically excluded Article 23. In so doing it declared its 
attitude, and the deposit of the instrument of adherence at The Hague 
in accordance with the terms of the treaty was notice to. the world of its 
attitude in the matter of prize. 

The question of conflict between the Prussian treaty of 1828 and 
Convention No. 13 of 1907, does not arise, because the Appam was 
not brought into an American port by the capturing vessel, and there- 
fore it derived no rights from the treaty of 1828 permitting the admis- 
sion of a prize if it be accompanied by the capturing vessel. Nor was 

6 Reports of the Hague Conferences, Carnegie Endowment, 1916, p. 863. 

7 Ibid. 

8 Ibid., p. 864. 
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the Appam entitled to the permission granted by Article 21 of Con- 
vention No. 13, conditioned upon "unseaworthiness, stress of weather, 
or want of fuel or provisions," for it is stated by Judge Waddill in his 
opinion that the evidence showed "that the Appam was in first class 
order, quite seaworthy, and with plenty of provisions both when cap- 
tured, and at the time of her arrival in Hampton Roads." If, then, 
Article 21 be taken as expressing the attitude of the American Govern- 
ment, and if the Prussian treaty does not apply to the case of the Appam, 
that vessel not having entered a neutral port on account of unseaworthi- 
ness, stress of weather, or want of fuel or provisions, was, in the language 
of the law, a trespasser, and as such had no rights in American juris- 
diction. And if Article 22 is to be regarded as expressing the attitude 
of the United States, it was the duty of the United States to release the 
Appam as "a prize brought into one of its ports under circumstances 
other than those referred to in Article 21." 

But Article 23 must be referred to, as the German Government claims 
this article as declaratory of international law. The answer to that is 
the exclusion of Article 23 from the act of adherence, which, in so far 
as this article is concerned, reads: "That the United States adheres to 
the said Convention, subject to the reservation and exclusion of its 
Article 23." 9 This action on the part of the United States was due 
to the recommendation of the American delegation to the Conference, 
which said, in its official report to the Secretary of State: 

Articles 21 and 22 seem to be unobjectional. Article 23 authorizes 
the neutral to permit prizes to enter its ports and to remain there pend- 
ing action on their cases by the proper prize courts. This is objection- 
able for the reason that it involves a neutral in participation in the 
war to the extent of giving asylum to a prize which the belligerent may 
not be able to conduct to a home port. This article represents the 
revival of an ancient abuse, and should not be approved. In this con- 
nection, it is proper to note that a proposition absolutely forbidding 
the destruction of a neutral prize, which was vigorously supported by 
England and the United States, failed of adoption. Had the proposi- 
tion been adopted, there would have been some reason for authorizing 
such an asylum to be afforded in the case of neutral prizes. 10 

9 Hague Conventions and Declarations, Carnegie Endowment, p. 219. 

10 Instructions to the American Delegates to the Hague Peace Conferences and 
their Official Reports, Carnegie Endowment, 1916, p. 127. 
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The action of the Senate in rejecting Article 23 was based upon the 
recommendation of the American delegation, and the express exclusion 
of the article was notice of the fact that neutral prizes could not enter 
and he in an American port pending the action of a prize court in the 
country of the captor. Indeed, the exclusion was intended to prevent 
the very trouble foreseen in the report of the American delegation and 
provided against in the exclusion of the article, because "it involves a 
neutral in participation in the war to the extent of giving asylum to a 
prize which the belligerent may not be able to conduct to a home port." 
The Appam was 130 miles from the Madeiras, but the neutrality of 
Portugal was questionable, and the prize might not be safe in its waters. 
Emden, the nearest German port, was 1,590 miles away, but the British 
command of the sea made it dangerous if not impossible for the Appam 
to attempt to reach a German port in the neighborhood of the British 
fleet. Hampton Roads was 3,051 miles from the place of capture. The 
journey to this port was thought to be free, as the event proved, from 
British cruisers, and the Appam therefore speeded across the Atlantic to 
an American port to escape the consequences of British command of 
the seas. The commander of the Appam was directed to take the ship 
"to the nearest American port and there to lay her up," in the apt 
words of Secretary Lansing, "as the deposit of the spoils of war in an 
American port." Judge Waddill's opinion on this point is as follows: 

The Hague Convention (XIII) was signed at The Hague on the 13th 
of October, 1907, and was ratified by the Senate of the United States 
in executive session on the 17th of April, 1908. That body, however, 
excepted and excluded Article 23 (36 Stat. L. part 2, p. 2438). The law, 
as shown in Dana's note (1866) to Wheaton's International Law, 8th 
American Edition, sec. 391, is as follows: 

"The modern practice of neutrals prohibits the use of their ports by 
the prize of a belligerent, except in cases of necessity; and they may re- 
main in the ports only for a meeting of the exigency. The necessity must 
be one arising from perils of the seas, or need of repairs, for seaworth- 
iness, or provisions and supplies." 

The British Government, at the beginning of the civil war, in the 
United States, took this position, and so instructed the British admiralty. 
Subsequently, like position was taken by other prominent Powers, and 
the same view has been taken generally from time to time by different 
nations down to our war with Spain in 1898, and to the present time. 
It was said by Attorney General Wirt: 
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"It would be a breach of neutrality to permit a port to be made a 
cruising station for a belligerent, or a depot for his spoils and prisoners. 
It is not a breach of neutrality to permit a vessel captured as prize to be 
repaired in our ports, and put in a condition to be taken to the port of the 
captor for adjudication. (2 Op. Atty. Gen. 86.) " 

Mr. Seward, Secretary of State, replying to the Peruvian Legation 
as to the position of the United States respecting the war between Spain 
and Peru, said : 

"This Government will observe the neutrality which is enjoined by its 
own municipal law and by the law of nations. No armed vessel of either 
party will be allowed to bring their prizes into the ports of the United 
States. (Moore's Digest, Sec. 1302, p. 738.) " 

In the Flad Oyen case (1 C. Rob. 135), Lord Stowell, considering the 
subject, said: 

" It gives one belligerent the unfair advantage of a new station of war 
which does not properly belong to him, and it gives to the other the un- 
fair advantage of an active enemy in a quarter where no enemy would 
naturally be found. The coasts of Norway could no longer be ap- 
proached by the British merchant with safety, and a suspension of com- 
merce would soon be followed by a suspension of amity. 

"Wisely, therefore, did the American Government defeat a similar 
attempt made on them, at an earlier period of the war; they knew that 
to permit such an exercise of the rights of war within their cities, would 
be to make their coasts a station of hostility." 

Reference may also be had to Hall's International Law, 5th edition, 
p. 618, and "Laws of War," Risley, p. 176; Bluntschli on International 
Law, sec. 778, Int. Law, Note. 

The right of belligerents to use neutral waters, as an asylum for prizes, 
can no longer be successfully contended for. 

Admitting that the Appam did not have the right to use the United 
States as an asylum, either under the Prussian treaty or general inter- 
national law, the question arises as to the duty of the United States in 
the premises and as to the jurisdiction of the court in such a case, because 
the libel was filed by the original British owners on February 15, 1916, 
before the Department of State had completed its investigation of the 
case and before it had decided and communicated its decision to the 
German Government. According to the American theory, jurisdiction 
assumed by the court ousts the jurisdiction of the Department of State 
and the executive takes no action during the pendency of judicial deci- 
sions. 

There can be no doubt that the District Court of the United States 
sits as a court of prize without being specially constituted, as was laid 
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down by Chief Justice Jay in the case of the Betsy (3 Dallas, 6), decided 
in 1794. And there is no doubt that a prize court having jurisdiction 
can order restitution of property unlawfully in the possession of captors 
in the country in which the court is situated, and that the court may 
order restitution of property brought within its jurisdiction and in the 
possession of a captor of any nation if the neutrality of the United States 
has been violated in the capture. 

The case, however, in the present instance seems to be different, as 
there was no violation of American neutrality or American rights upon 
the high seas by the capture of the Appam. The violation of neutrality, 
if it took place at all, took place within the United States, either by the 
prize entering an American port unlawfully, or after having entered 
lawfully, by prolonging its stay contrary to international law. Citing 
and relying upon the case of the Betsy, the court had no difficulty in 
assuming jurisdiction in the case of the Appam, and the court relied 
upon the Santissima Trinidad (7 Wheaton, 283), decided in 1822, for 
jurisdiction in the case of a violation of American neutrality taking 
place within its jurisdiction. But neither of these cases, dealing as they 
did with the violation of neutrality within American waters by the 
augmentation of crews, armament, etc., quite covers the present case. 
The judge, however, based his action upon two other cases. One of these 
was the Adventure (8 Cranch, 221), decided by the Supreme Court in 
1814, in which the court assumed jurisdiction and delivered to its original 
British owners the vessel, which, captured by the French, had been given 
to Americans (whose vessels had been burned by the French), and 
brought into Norfolk by the American donees. The question, however, 
was not merely the assumption of jurisdiction, but was the assumption 
of jurisdiction due to an unneutral act of the prize crew which would 
justify and require in law the restitution of the prize to the original 
owners. The other was the Queen v. The Chesapeake (1 Oldright's, 
Nova Scotia Reports,, 769). The case and the principle of law involved 
in it are thus stated by Judge Waddill: 

The Queen v. The Chesapeake, 1 Oldright's Nova Scotia Reports,, 
769, was the case of an American vessel sailing from New York, cap- 
tured by certain persons bearing a commission from the Confederate 
States Government, shipped thereon as passengers. After sailing from 
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New York, they overpowered the captain and crew, and took the vessel 
into a Canadian port. Suit was instituted in the name of the Crown 
for forfeiture of the vessel for violation of the British neutrality. Claim 
was made on behalf of the private owners, and restitution was ordered, 
on payment of costs and expenses. (Moore's Digest, International 
Law, Vol. II, p. 366, Vol. 7, p. 937.) In the course of his opin- 
ion deciding the question, the judge of the vice-admiralty court 
said: 

" By the affidavits upon which I granted a warrant it is certain that the 
Chesapeake, if a prize at all, is an uncondemned prize. For a belligerent 
to bring an uncondemned prize into a neutral port to avoid recapture is 
an offense so grave against a neutral state that it ipso facto subjects that 
prize to forfeiture. For a neutral state to afford such protection would 
be an act justly offensive to the other belligerent state." 
At the prior hearing of the case, the court also said: 
" I am of opinion that no use of a neutral territory for the purposes of 
war is to be permitted. I do not say remote uses, such as procuring 
provisions and refreshments and acts of that nature which the law of 
nations universally tolerates, but that no proximate acts of war 
are in any way whatever to be allowed to originate on neutral 
grounds." 

On the authority of adjudged cases, principally those of the Betsy, the 
Santissima Trinidad, the Adventure, and the Chesapeake, Judge Waddill 
considers himself justified in thus concluding the part of the judgment 
devoted to the question of jurisdiction: 

This power on the part of the courts of the United States may not 
be given specifically by any statute, as required for the exercise of 
criminal jurisdiction, but arises from the authority reposed in them 
under the constitution as courts of admiralty and common law, charged 
with the duty of administering the law of nations. 

Admitting the correctness of the judgment in the case of the Chesa- 
peake and the violation of neutrality by bringing an uncondemned vessel 
into a neutral port in order to escape recapture, the question arises 
whether the Appam is in this condition. It is true that it was brought 
to American waters by its captor with an order "there to lay her up," 
and that the prize master, supported by his government, claimed the 
right "to stay in an American port until further notice," the notice 
in this case being apparently to be given by the prize master, not by 
the Government of the United States. 
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So far the case of the Chesapeake would seem to be a precedent. But, 
admitting that the Appam came into American jurisdiction to avoid 
recapture, and that the vessel both claimed and sought to exercise the 
right of asylum in American waters, it did not come as a mere tres- 
passer, but apparently in the belief that it had the right to enter an 
American port and there to remain as long as it pleased, under authority 
of the treaty of May 1, 1828, between Prussia and the United States, 
which both governments admit applies to Germany, and by virtue of 
which the German Government claimed " 'that the vessels and effects 
taken from' the enemies of the contracting parties may be carried freely 
wheresoever they please, and that such prizes shall not be 'put under 
legal process when they come to and enter the ports of the other 
party. * * *'" u 

The contention of the German Government was, as already stated, 
that the prize itself, under charge of a prize master, might avail itself 
of the provisions of the Prussian treaty, whereas the contention of the 
United States was, confirmed by the court, that a German prize could 
only avail itself of the privilege of entering, remaining in our jurisdic- 
tion, and leaving it, if it were brought into the port by the capturing 
vessel and if it left the port under charge of the capturing vessel. The 
interpretation of the treaty might well be considered as open to doubt, 
and a vessel coming into American jurisdiction under claim of a treaty 
right, which it cited as an express authority for entrance, can not well 
be considered as a trespasser in the sense of the Chesapeake, which had 
no claim of right. If the Department of State had accepted the German 
interpretation of the treaty, the Appam would not have been a tres- 
passer, and in this case it would not have violated neutrality as inter- 
preted by the United States. Until the United States decided the 
question adversely to the vessel, it would seem that the Appam was 
not a trespasser, and that it could not be considered to have violated 
American jurisdiction. It certainly was admitted, because it was not 
excluded; and it certainly was allowed to remain in the United States 
pending investigation of the question, for neither the commander nor 
the German Government had been given notice for the vessel to depart. 

11 Note of the German Ambassador to the Secretary of State, February 22, 1916, 
Special Supplement to this Journal for October, 1916. 



THE CASE OF THE APPAM 825 

This seems to have been the view of Secretary Lansing, who said, in his 
note of April 4, 1916, to the British Ambassador: 

I have received your formal note of the 31st ultimo, in which you re- 
quest that as the Appam had violated the neutrality of the United 
States by her staying in port up to the beginning of the suit now pend- 
ing against her, such violation of American neutrality be called to the 
court's attention by the proper representatives of the Department of 
Justice on behalf of the Government of the United States, and that 
application be made to the court to direct the return of the vessel to the 
owners upon due proof of their ownership and of the facts constituting 
a violation of neutrality. 

In reply, allow me to say that as the vessel was in American jurisdic- 
tion up until the time of the filing of the suit against her, pending con- 
sideration of the question as to whether she was entitled to the privileges 
claimed for her by the German Government by virtue of Article 19 of 
the treaty of 1799, and as this government reached a decision on that 
question only after the libel had been filed, I am unable to accept your 
suggestion that the presence of the Appam in American waters, in the 
circumstances, constituted a violation of the neutrality of the United 
States. Holding this view, I regret that I am unable to comply with 
your request to have official representations made to the court in the 
sense of your note under acknowledgment. 12 

It would seem that, inasmuch as the Appam entered American juris- 
diction under a claim of right, which right was regarded doubtful by 
the United States Government, it was properly within our jurisdiction 
until it was decided by the Government that the treaty in question 
did not grant this right, and that the right claimed did not exist under 
general international law; and that the vessel became a trespasser and 
liable to forfeiture and restitution only after it had been informed by 
the United States that its presence under the circumstances was in 
violation of the rights of this Government and compromised the neu- 
trality of the United States. It is indeed true that the provisions of 
Convention No. 13 of the Second Hague Peace Conference concerning 
the Rights and Duties of Neutral Powers in Naval War, forbade the 
entry of the Appam if that convention were in force, and the acceptance 
of the prize articles by the United States, with the exclusion of the 
article permitting the vessel to remain in neutral jurisdiction pending 
a decision of the prize court of capture, stated the attitude of the United 

12 Special Supplement to this Journal for October, 1916. 



826 THE AMEBICAN JOURNAL OF INTERNATIONAL LAW 

States upon these questions. But it is clear that a government scrupu- 
lous in the performance of its duties under a treaty would hesitate to 
overrule a treaty admittedly in force by a convention of doubtful effect. 
When, however, the Secretary of State, or the court, decided that the 
treaty did not apply to the case of the Appam, then the right of that 
vessel, under the circumstances, to enter an American port and to 
remain in it during the war depended upon international law, and in 
the absence of a general agreement, the United States could invoke 
the convention, either as declaratory of international law, or as in ac- 
cordance with its practice. The result might have been the same in 
the end, although it would have been reached by a different method. 

In the third and concluding portion of the opinion, Judge Waddill 
takes issue with the contention of the German Government "that the 
Appam and her cargo can not be proceeded against in these causes, be- 
cause title to the same vested in the German Government by reason 
of capture at sea by a German war vessel from an enemy country; that 
the Appam is a lawful prize of war, entitled to remain in the waters 
of the United States, a neutral Power, without interference on the part 
of that government; and that its title can only be enquired into and 
divested by the action of the prize court of their own country." The 
court apparently considered that title did not pass to the captor until 
a decision had been had in the court of the captor that the vessel was 
lawful prize, and that such decision could not take place legally in the 
captor's country while the prize was lying as spoils of war in a neutral 
port. On the first point, the court quotes the case of the Nassau (4 
Wallace, 634), arising out of the Civil War, and the Manila Prize Cases 
(188 U. S. 260). In the first case, Chief Justice Chase, speaking for 
the court, said: 

It is the practice with civilized nations when a vessel is captured 
at sea as a prize of war, to bring her into some convenient port of the 
government of the captor for adjudication. The title is not transferred 
by the mere fact of capture, but it is the duty of the captor to send his 
prize home, in order that judicial inquiry may be instituted to deter- 
mine whether the capture was lawful, and if so, to settle all intervening 
claims of property. 

In the Manila Prize Cases, the Supreme Court held that "Ordinarily 
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the property must be brought in for adjudication, as the question is 
one of title, which does not vest until condemnation." 

It will be noted that in the Nassau case, the court said that "it is 
the practice"; and that in the Manila Cases, it uses the expression "or- 
dinarily." There is much confusion in the books, some cases appear- 
ing to lay it down that title does not pass until the decision of a prize 
court of the captor's country, while others limit themselves to saying 
it is the "practice," that "generally," or "ordinarily" title passes by 
decision of a prize court. This matter was very carefully considered by 
the Court of Claims in Commodore Stewart's Case (1 Court of Claims, 
113), decided in 1864, when the court found itself obliged to decide, 
much to its regret, against Captain Stewart, who, in command of the 
Constitution, captured, as every schoolboy knows, the Cyane and Levant 
during the war of 1812, or rather, after peace had been declared. The 
gallant captain carried the Cyane to New York, where it was condemned 
to him as good and lawful prize. The Levant put back into a Portuguese 
port, where it was taken by the British in violation of Portuguese neu- 
trality. Captain Stewart maintained that the title passed by mere 
capture, and that he was therefore entitled to the value of the vessel. 
The court distinguished between the right of the capturing nation and 
the title of the individual captor to the property, holding that upon 
capture the title enured to the benefit of the nation, and that it was 
only taken out of the nation and vested in the individual captor, if 
the law allowed the captor the prize in whole or in part, by a decision 
of the prize court confirming the validity of the capture and decreeing 
it to the individual captor. The point is so important as to justify a 
quotation from the opinion in the case. Thus, Chief Justice Casey, 
speaking for the court, said: 

There is no doubt if this vessel had reached a port of the United 
States she would have been condemned as a good prize to the claimants; 
for the Cyane, taken in the same engagement and at the same time, 
was actually so condemned. The title to property lawfully taken in 
war may, upon general principles, be considered as immediately di- 
vested out of the original owner and transferred to the captor. As to 
personal property, it is considered as lost to the owner as soon as the 
enemy has acquired a firm possession, which is in general considered 
as taking place after the lapse of twenty-four hours, or after the booty 
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has been carried into a place of safety, infra prcesidia. Grotius, Lib. 
Ill, cap. 6, § 3; cap. 9, § 14; Kluber, Droit des Gens. Moderne de V Europe, 
§ 254; Vattel, bk. Ill, cap. 14, § 196; cap. 14, § 209; Heffter, das Eu- 
ropdische V'dlkerrecht, § 136. 

It is upon authorities like the foregoing that the right and title 
of the claimants in the present case is predicated. But these general 
expressions refer to the time when the title of the original owner is di- 
vested, rather than when the right of the individuals making the capture 
vests. Attention for a moment to the foundation and origin of the 
right of the individual to the captured property will assist us in the 
solution of this question. That right is acquired not in virtue of the 
seizure of it as enemies' property, but by grant of the sovereign whose 
commission the captor bears. Judge Story says: "It is now clear that 
all captures in war inure to the sovereign, and become private property 
only by his grant." The Emulous, 1 Gall. 569; 11 East. 619. 

The right to all captures from the earliest times has vested primarily 
in the sovereign, and no individual can have any interest in a prize, 
whether made by a public or private armed vessel, except that which 
he receives from the bounty of the State. Law of Marine Warfare, 
p. 374; Valin, Com. II. 235; Bynk., cap. 17; Sir L. Jenkins' Work, p. 714. 
An interest in a prize can only be derived from the government. 1 
Phillips on Insurance, 182, § 320; The Joseph, 1 Gall. 558; 11 East. 428. 
It is even denied that the individual captors, prior to condemnation, 
have any insurable interest in the captured property. Routh v. Thomp- 
son, 11 East. 432; DeVause v. Steele, 6 Bingh. N. C. 370; Lucena v. 
Crawford, 3 B. & P. 75; 5 Id. 323; Crawford v. Hunter, 8 T. Rep. 13. 

The principle applicable to this case to be extracted from the au- 
thorities cited is, that by the capture of this ship the property to it 
vested in the United States, and whatever right to or title in it the 
claimants acquired must be derived from their sovereign authority. 
(1 Court of Claims, 113.) 

The late W. E. Hall draws the same distinction, and holds that in 
the case of enemy property, title passes to the captor's country immedi- 
ately upon capture, and that it is taken out of the captor's country 
and vested in the individual captor by a prize court of that country, 
if individual captors are allowed an interest in the prize. Indeed, Mr. 
Hall goes further, and shows that a decision of a prize court is otherwise 
not necessary in the case of enemy property, because all enemy prop- 
erty upon the high seas is subject to capture and confiscation; that 
the intervention of a prize court is due to the interests of neutrals; and 
that in the case of neutral's property only the decision of a prize court 
is necessary to pass title. Thus he says: 
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As the property in an enemy's vessel and cargo is vested in the state 
to which the captor belongs so soon as an effectual seizure has been 
made, they may in strictness be disposed of by him as the agent of his 
state in whatever manner he chooses. So long as they were clearly 
the property of the enemy at the time of capture, it is immaterial from 
the point of view of International Law whether the captor sends them 
home for sale, or destroys them, or releases them upon ransom. But 
as the property of belligerents is often much mixed up with that of neu- 
trals, it is the universal practice for the former to guard the interests of 
the latter, by requiring captors as a general rule to bring their prizes 
into port for adjudication by a tribunal competent to decide whether 
the captured vessel and its cargo are in fact wholly, or only in part, 
the property of the enemy. (Hall's International Law, 4th ed., sec. 150.) 

But whether or not the title passes to the enemy country by capture 
without the intervention of the judgment of a prize court, and whatever 
the law may be on this point, there is n6 doubt that the attitude of the 
United States is against taking jurisdiction when a prize is not within 
its ports, and is opposed to the right of a foreign captor to bring its 
prize into the United States and to allow it to remain in this country 
pending judicial proceedings in a prize court of his nation. This is 
the attitude, but it has not always been the practice of the United States. 
A learned international lawyer and judge, Sir Robert Phillimore, felt 
himself justified in saying in his Commentaries upon International 
Law, that "an attentive review of all the cases decided in the courts 
of England and the North American United States leads to the con- 
clusion that the condemnation of a capture, by a legal prize court, 
sitting in the country of the belligerent, of a prize lying at the time 
of the sentence in a neutral port, is irregular, but clearly valid." 
(Phillimore's Commentaries upon International Law, 3d ed., Vol. Ill, 
sec. CCCLXXIX.) 

In principle this should not be permitted; in practice, it has been 
allowed, and the case of the Polka (Spink's Eccles. and Adm. Reports, 
447), decided by Dr. Lushington in a capture made in the Crimean War, 
is not to be taken as a prohibition of the practice, although it was a 
condemnation of it. It must be borne in mind that that great judge 
condemned the captured ships lying in a neutral port, because they 
could not be removed to British jurisdiction without danger of loss. 
He insisted that his condemnation of the prizes lying in a neutral juris- 
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diction should not be taken as a precedent, but the important point 
is that he assumed jurisdiction and passed title. This fact clearly 
weakens his condemnation of the principle to be found in the portion 
of his opinion quoted by Judge Waddill: 

I wish it, moreover, to be expressly understood, that this case is 
decided upon its own peculiar circumstances, and is not to be con- 
sidered as a precedent for the condemnation of a prize while lying in 
a neutral port. The rule is that the prize shall be brought into a port 
belonging to the captor's country, and the court must guard itself against 
allowing a precedent to the contrary to be established. 

The following note by Dana to his edition to Wheaton is quoted by 
Judge Waddill, and is, it is believed, correct both as to the principle 
and practice. 

But apart from any such practice of neutrals, it seems clear that to 
allow prizes to fly to a neutral port and remain there in safety while 
prize proceedings are going on in a home port, would give occasion to 
nearly all the objections that exist against prize courts in neutral ports. 
It seems, therefore, to be the tendency, if not the settled rule, now, that 
a decree of condemnation will not be passed against prizes remaining 
aboard, unless in case of necessity, or if passed, will not be respected 
by other nations. (Wheaton's International Law, 8th Am. ed. Sec. 
391.) 

But, even although there is doubt on this point, it does not follow 
that the United States would not now be justified in refusing to recog- 
nize the validity of a German prize court decision in the case of the 
Appam while that vessel was lying as the spoils of war in an American 
port. The exclusion by the United States of Article 23 from the Hague 
Convention concerning the Rights and Duties of Neutral Powers in 
Naval War, stated in clear and unmistakable terms that, in its opinion, 
"a neutral Power may" not "allow prizes to enter its ports and road- 
steads, whether under convoy or not, when they are brought there to 
be sequestrated pending the decision -of a prize court." The District 
Court therefore was, it would seem, justified in rejecting the German 
contention that it could not take jurisdiction of the case of the Appam 
pending judicial proceedings in Germany; for if the view which has 
just been advanced is correct, the decision of a German prize court 
under the circumstances would be null and void in so far as the United 
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States was concerned. It would be as if it had not been, and the ques- 
tion for the American court to consider was, whether irrespective of the 
attitude of the German judicial authorities, the Appam was guilty of 
such a violation of American neutrality as to justify its return to the 
original owners. 

Clearly, the capture of the Appam upon the high sea was not a vio- 
lation of American neutrality, and it will be interesting to have the 
opinion of the Supreme Court on appeal upon the question whether 
the mere entry of the Appam into an American port, there to lay up 
during the war, claiming the right so to enter by virtue of a treaty 
between the captor's country and the United States, was in itself such 
a violation of neutrality as to justify the court in restoring it to the 
original owners, in view of the fact that the vessel had been allowed 
to enter and had not been notified by the Department of State that its 
entry was contrary to the treaty under which it claimed, and when the 
Secretary of State, in an official communication to the British Ambas- 
sador, declared himself unable to accept the "suggestion that the pres- 
ence of the Appam in American waters, in the circumstances, consti- 
tuted a violation of the neutrality of the United States." The case 
would be different if the United States had refused the Appam per- 
mission to enter or if, upon notice of its entrance, the government had 
ordered the vessel to depart as its presence violated American neutrality. 
Being allowed to enter and not being notified to depart, it would seem 
that there is ground for the contention that until the United States 
notified the Appam that its presence was, under the circumstances, a 
violation of American neutrality, the vessel was not a trespasser and 
was justified in remaining under such conditions as the United States 
might impose until its right to enter and to remain had been decided. 

James Bbown Scott. 



